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U.S. Environmental Protection Agency

EPA Docket Center

Attention: Docket # EPA-HQ-OLEM-2021-0312
1200 Pennsylvania Avenue, N.W.

Washington, D.C. 20460

Re: Comments on Risk Management Plan Program Regulations Under the Clean
Air Act, 86 Fed. Reg. 28,828 (May 28, 2021)

Dear Docket Clerk,

The GPA Midstream Association (“GPA Midstream™) appreciates the opportunity to
provide comments to the U.S. Environmental Protection Agency (“EPA”) in conjunction with its
public listening sessions regarding the Risk Management Plan (“RMP”’) program regulations.

GPA Midstream Association has served the U.S. energy industry since 1921 and has nearly
70 corporate members that directly employ more than 75,000 employees that are engaged in a wide
variety of services that move vital energy products such as natural gas, natural gas liquids
(“NGLs”), refined products and crude oil from production areas to markets across the U.S.,
commonly referred to as “midstream activities.” The work of our members indirectly creates or
impacts an additional 450,000 jobs across the U.S. economy. GPA Midstream members recover
more than 90% of the NGLs such as ethane, propane, butane, and natural gasoline purchased in
the U.S. from more than 400 natural gas processing facilities. In 2017-2019 period, GPA
Midstream members spent over $105 billion in capital improvements to serve the country’s needs
for reliable and affordable energy.

Background and Summary

The RMP program regulations have been amended twice in a short period of time. The
2017 amendments, 82 Fed. Reg. 4,594 (Jan. 13, 2017) significantly expanded the scope of the
RMP program and introduced several unnecessary and overly burdensome requirements that
created potential conflicts with Occupational Safety and Health Administration (“OSHA”) Process
Safety Management (“PSM”) regulatory program while doing little to reduce the potential for
accidental releases of regulated substances. The 2019 amendments, 84 Fed. Reg. 69,834 (Dec. 19,
2019), pared back some, but not all, of the problematic provisions from the 2017 amendments.
Both amendments were controversial, subject to multiple petitions for reconsideration, and
challenged in court. See Amer. Chem. Council v. U.S. EPA, Case No. 17-1085 (D.C. Cir
(challenging 2017 amendments); Air Alliance Houston v. U.S. EPA, Case No. 19-1260 (D.C. Cir.)
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(challenging 2019 amendments). GPA Midstream supports the core values of the RMP program.
Reducing accidental releases protects workers and the neighbors who live near our facilities,
protects equipment, promotes good environmental stewardship.

EPA has not yet proposed any amendments to the current RMP program regulations.
Therefore, GPA Midstream can provide only limited comments with respect to general approaches
and themes to any potential proposed amendments. These are based, in part, on the 2017 and 2019
amendments and a limited understanding of the views being aired as part of EPA’s listening
sessions. GPA Midstream believes that any proposed amendments should consider the following
issues:

e Any potential revisions require a careful eye towards whether new requirements will
actually reduce the possibility of accidental releases. The 2017 amendments imposed
several new requirements that imposed substantial burdens and costs with little or no
documented commensurate benefit. EPA should not simply re-impose those requirements,
or others, without actual data demonstrating a concrete connection to improved facility
management.

e EPA should avoid imposing requirements that attempt to apply a ‘one-size-fits-all” industry
application or conflict with existing performance-based OSHA PSM program elements.
Harmonizing the programs, to the extent possible, reduces confusion and the waste of
resources and prevents a focus on duplicative checking of regulatory boxes instead of safe
facility operations.

e With respect to demands for more publicly available information regarding regulated
facilities EPA should maintain the 2019 amendments’ balance between making useful
information available to local communities and preventing anonymous persons from easily
obtaining sensitive facility information. In further consideration of industry compliance
with facility security measures, listed within DHS 6 CFR 27, Chemical Facility Anti-
Terrorism Standards (“CFATS”) and DHS TSA/CISA Guidelines, not all information
regarding potential facility vulnerabilities can or should be made public.

¢ During listening sessions, some commenters have urged that EPA impose requirements to
model “double disasters” in planning for worst-case scenarios, which appears to mean
accidental releases during natural disasters. GPA Midstream opposes such a requirement
as it would impose a substantial burden in modeling a variety of implausible scenarios with
little or no utility in reducing accidental releases.

e Opverall, EPA should be faithful to the text and the purpose of the RMP statute, which is to
limit the frequency and severity of accidental releases of regulated substances. This is a
very concise and limited purpose focusing on safe handling of flammable, explosive, and
acutely toxic chemicals. The statutory text does not authorize EPA to use the RMP program
to further unrelated policy goals.
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I.  EPA Should Avoid Imposing Unnecessary and Burdensome Requirements Similar to
Those in the 2017 Amendments

GPA Midstream strongly opposed several provisions in the 2017 amendments and does
not believe that EPA has grounds for revisiting those in a new rulemaking. Specifically,
requirements related to incident investigations, third-party audits, and process hazard analyses
created only confusion and unnecessary costs. For instance, the 2017 amendments imposed a new
requirement to perform a root cause analysis for a “near miss” incident that “could have” been
catastrophic. 82 Fed. Reg. at 4,595. EPA declined to define the term “near miss,” opting instead
to provide illustrative examples of what it considered to be “near miss” incidents. Yet, those
examples were “process upsets such as activation of relief valves, interlocks, blowdown systems
or rupture disks.” 81 Fed. Reg. 13,638, 13,652 (Mar. 14, 2016) (proposed rule). These examples
were not “near misses” indicative of narrowly avoided catastrophic failures, but examples of active
process protections working as safety engineered/designed. The former requirement to perform a
root cause analysis for every arguable process equipment or system deviation/upset not only would
have led to significant confusion, but created a disincentive for reporting arguable near miss
observations and imposed substantial burdens without taking any meaningful steps to preventing
an accidental release.!

Several other provisions in the 2017 amendments also imposed unnecessary requirements
without any record evidence or adequate explanation that they might yield benefits with respect to
the prevention of accidental releases.

e The 2017 amendments imposed an inflexible requirement to use a root cause analysis for
a “near miss” instead of other methodologies that may be more suitable tools for the wide
variety of facilities and processes subject to that provision. There is no rationale for, or
benefit from, imposing a burdensome, one-size-fits-all approach in this context.

e Requiring third party audits imposed a significant cost. EPA’s only rationale for requiring
third party audits was that other agencies require them under separate regulatory regimes
and that EPA required them under its Wood Stove Rule and a handful of settlement
agreements. 81 Fed. Reg. at 13,655-56. Nothing in the 2017 amendments record suggested
that audits performed by trained in-house staff with expertise in specific facilities and
institutional knowledge are deficient or that third-party audits would make accidental
releases any less likely. Further, requiring a third-party audit after a release would be
entirely redundant of the concurrent requirement to perform a root cause analysis, in
addition to any agency investigation.

e Requiring a compliance audit “for each covered process” every three years under RMP
Program 2 and Program 3 was a dramatic change from industry auditing practices, which
has used a representative sampling protocol. For instance, where one concern was
identified at a process or within its overall organizational management program, it was
corrected for all other covered process units or on its company’s program management

! Further, it would have been inconsistent with PSM requirements. Compare 29 C.F.R. § 1910.119(m)(2) (incident
investigation required for “each incident which resulted in, or could reasonably have resulted in a catastrophic
release....”) with 40 C.F.R. § 68.60(a) (incident investigation required for “incident which resulted in, or could
reasonably have resulted in a catastrophic release.”) (2019 amendments).
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level. Requiring an audit for each and every individual process would impose substantial
inefficiencies, burden available resources, and cause operational disruptions without any
actual data justifying imposing this additional level of auditing or demonstrating how this
additional requirement would improve safe facility operations.

e Requiring accident reporting and incident investigation prior to de-registering a process
provided no discernible benefit under the RMP program. Processes are usually de-
registered either because the regulated substances fall below threshold quantities or
because they are being decommissioned or otherwise taken out of service.

The rescission of certain requirements imposed by the 2017 amendments did not make
accidental releases more likely, compromise worker or public safety, or threaten the environment.
GPA Midstream does not believe there is any basis to re-institute these provisions or to revive any
of the requirements that EPA considered in its 2016 proposed rulemaking but ultimately declined
to adopt in its 2017 amendments, such as requiring third-party audit teams to include a Professional
Engineer or to adopt regulations related to emergency shutdown systems.

II. EPA Should Harmonize RMP Regulations with PSM Regulations to the Greatest
Extent Possible and Without Unnecessary Duplication

In promulgating any changes to the RMP regulations, EPA should keep in mind that a
focused approach to accident prevention is most effective. Unnecessary or duplicative burdens
stretch available resources, create confusion, and dilute the mission of accident prevention. As the
saying goes, when everything is a priority, nothing is a priority. Where similar RMP regulations
conflict with, or differ from, PSM regulations there is an increased risk of companies diverting
resources towards unnecessary tasks — the “siloing” of personnel (e.g., separate personnel working
on RMP duties and PSM duties with incomplete information sharing) — and a focus on unduly
complicated regulatory details instead of maintaining accident prevention as a top priority.

As an example, some of the 2017 amendments imposed requirements with respect to
Program 2 hazard reviews that included such unnecessary duplication. The 2017 amendments
(through the former 40 C.F.R. § 68.50(a)(2)) required the inclusion of findings and requirements
from incident investigations, duplicating the PSM regulations for Process Hazard Analyses
(“PHASs”). See 29 C.F.R. § 1910.119(e)(3)(i1) (PHAs must include the “identification of any
previous incident which had a likely potential for catastrophic consequences in the workplace™).
GPA Midstream sees no significant benefit from creating a duplicative requirement for hazard
reviews under the RMP program. Nor is there likely to be a significant benefit from largely
duplicating any other management practice or procedure already existing under the PSM program.

The former requirement in the 2017 amendments to conduct compliance audits every three
years for “each covered process” at Program 2 and Program 3 facilities (formerly under 40 C.F.R.
§§ 68.58(a) and 68.79(a)) is an example of where deviations between the RMP and PSM programs
could cause confusion and unnecessary burdens. The 2019 amendments rescinded the “each
covered process” language in order to maintain consistency with the PSM program. 84 Fed. Reg.
at 69,882. GPA Midstream strongly supports the 2019 amendment’s rationale that RMP
regulations should be in “alignment with the OSHA PSM standard, which will avoid confusion
among facilities subject to both regulations due to divergent regulatory requirements.” Id. at
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69,852. To the extent that any proposed RMP revisions may deviate from similar PSM standards,
GPA Midstream recommends that EPA consider whether such regulatory deviations are absolutely
necessary to promote identified and achievable improvements in the RMP program with clear,
documented benefits.

GPA Midstream appreciates that OSHA is participating in EPA’s listening sessions on the
RMP regulations and that EPA has committed to coordinating any revisions with OSHA. 86 Fed.
Reg. 28,828. Although we understand that the RMP program was designed to minimize accidental
releases of regulated substances and the PSM program was designed to protect workers from
highly hazardous chemicals, both EPA and OSHA have long recognized the significant overlap
between the programs — and, more simplistically, the overall primary objective of preventing
hazardous substance releases. Congress recognized the similarities between the programs, stating
that owners and operators have “a general duty in the same manner and to the same extent as
section 654 of title 29 to identify hazards which may result from” releases of listed substances. 42
U.S.C. § 7412(r)(1). Further, the Clean Air Act mandates that the EPA administrator “utilize the
expertise” of the Secretary of Labor in promulgating regulations and guidance on the prevention
and detection of accidental releases of regulated substances and “coordinate any requirements”
under the RMP program with OSHA standards. Id. §§ 7412(7)(B)(i), 7(D). See also 84 Fed. Reg.
at 69,839 (“The EPA RMP rule and the OSHA PSM standard aim to prevent or minimize the
consequences of accidental chemical releases through implementation of management program
elements that integrate technologies, procedures, and management practices.”). Coordinating the
respective requirements and avoiding unnecessary burdens or confusion will allow companies to
effectively perform and subsequently comply with both RMP and PSM programs — and to fully
support the objective of “keeping it in the pipes”.

III.  EPA Should Limit the Public Availability of Information to Avoid Facility Safety
and Security Concerns

A. The 2019 amendments struck the correct balance between public disclosure
and the protection of sensitive security information

The 2017 amendments included several public disclosure provisions that raised serious
concerns regarding protection of sensitive site information and, ultimately, overall facility security.
For instance, under 40 C.F.R. § 68.210, the 2017 amendments required facilities to make chemical
hazard information, accident history, information on emergency response exercises, and
community emergency preparedness information available to anyone upon request. Other sensitive
information was required to be disclosed on company websites or other publicly accessible
platforms. This information could obviously provide a blueprint for anyone seeking to compromise
facility safety and security and the 2019 amendments properly rescinded these requirements. As a
general principle, public information should be limited to that necessary to help improve public
awareness of community risks and provide essential information regarding how to respond in a
release scenario. Public information should be limited to a list of regulated substances held at or
above regulatory threshold levels, the name and phone numbers of local emergency response
organizations, and the Local Emergency Planning Committee contact information.

Information on regulated substances is already available to the public. Regulated
substances, and many other chemicals, must be publicly disclosed under the Emergency Planning
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and Community Right-to-Know Act. The safety data sheets for those regulated substances and
other chemicals are publicly available. RMP executive summaries available under 40 C.F.R. §
68.155 already provide a significant body of information to the public, including accidental release
prevention and emergency response policies, the general accidental release prevention program,
chemical-specific prevention steps, the emergency response program, and any planned changes to
improve safety. Current regulations already strike a balance between adequate public disclosure
and protecting sensitive site information and thus, holistic facility safety and security. Without an
understanding of an owner or operator’s roles and responsibility under current RMP and PSM
program requirements, making additional information available to the general public will upset
this balance with too much information sharing, providing little-to-no benefit to the community
response planning, and greatly augmenting the resources available to potential bad actors.

B. The 2019 amendments adequately protect classified information

The 2019 amendments incorporated protections for classified and restricted information
into regulations governing emergency response coordination activities, 40 C.F.R. § 68.93(d), and
the RMP program’s general regulations on public access to information. 40 C.F.R. § 68.210(c).
These measures protect restricted information including Sensitive Security Information, Protected
Critical Infrastructure Information, Chemical-Terrorism Vulnerability Information, and
information protected by any other similar federal laws. 84 Fed. Reg. at 69,837. GPA Midstream
agrees with EPA’s 2019 statement that “the 2017 provisions underweighted security concerns in
balancing the positive effects of information availability on accident prevention and the negative
effects on public safety from the utility to terrorists and criminals of the newly available
information and dissemination methods,” as recommended by the U.S. Department of Justice. /d.
at 69,885. EPA also rightly refuted claims that the ability to piece together portions of facility
information by various other non-anonymous means did not undercut the rationale to protect
classified or restricted information. GPA Midstream agrees that making “information ... available
in a consolidated form that may readily identify facility vulnerabilities” to non-anonymous
individuals provides a significant “deterrent to those who seek to obtain chemical information for
a facility for terrorist purposes without unduly impeding access to the information by those in the
nearby community with a right-to-know.” Id. 69,887. EPA should continue to prohibit easy access
for anonymous persons to this sensitive information under the RMP program.

IV.  EPA Should Not Revise Worst-Case Release Scenario Analysis Requirements

GPA Midstream does not believe that calls for revising the RMP Programs’ worst-case
release scenario analysis regulations are warranted. Some commenters have urged EPA to revise
Section 68.25 to require analyses for “double disasters,” which appears to mean accidental releases
caused by, or during, natural disasters such as hurricanes or floods. This would require significant
changes to 40 C.F.R. § 68.22(b) and Part 68, Appendix A with respect to toxic gases and introduce
entirely new regulations that assume releases during flooding.

GPA Midstream believes that such modeling would be highly uncertain, unnecessary for
many parts of the country, and would not meaningfully contribute to the reduction of accidental
releases. Hurricanes, major storms, and potential flooding are usually predicted several days in
advance. Facilities already have procedures to shut down processes in advance of these events to
ensure that no accidental releases are possible. Thus, not only are these events extremely rare and
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facilities have already planned for the avoidance of accidental releases. GPA Midstream does not
believe there is any utility in assessing scenarios where facilities refuse to prepare for natural
disasters or assume that, for some unknown reason, those preparations fail.

V.  EPA Should Not Expand the RMP Regulations Beyond the Text and Purpose of
Clean Air Act Section 112(r)

EPA is specifically seeking comments on “incorporating consideration of climate change
risks” and “expanding the application of environmental justice in the RMP.” 86 Fed. Reg. at
28,829. Although GPA Midstream acknowledges that these are administration priorities,
attempting to address climate change and environmental justice through the RMP program would
go beyond the program’s purpose, and exceed EPA’s statutory authorization to implement the
program.

Congress delegated to EPA the authority “to prevent the accidental release and to minimize
the consequences of any such release of any [listed regulated substance] or any other extremely
hazardous substance” into the ambient air from stationary sources. 42 U.S.C. §§ 7412(r)(1),
(1)(2)(A), r(3)(B). In addition to those specifically identified in the statute, regulated substances
are limited to the toxic and flammable substances listed under 40 C.F.R. § 68.130 with specific
threshold quantities. The Clean Air Act lists specific criteria for listing a substance under the RMP
program: (1) those that “are known to cause or may reasonably be anticipated to cause death,
injury, or serious adverse effects to human health or the environment,” 42 U.S.C. § 7413(r)(3), (2)
“the severity of acute adverse health effects associated with accidental releases of the substance,”
(3) “the likelihood of accidental releases of the substance,” and (4) the potential magnitude of
human exposure to accidental releases of the substance.” 42 U.S.C. § 7413(r)(4)(A); see also 40
C.F.R. § 68.120(b) (additional substances may be added by petition where they, “in case of an
accidental release,” are “known to cause or may be reasonably anticipated to cause death, injury,
or serious adverse effects to human health or the environment.”).? Each listed substance shall
include a threshold quantity that accounts for its “toxicity, reactivity, volatility, dispersibility,
combustibility, or flammability ... as a result of an accidental release” as well as “the amount of
the substance which, as a result of an accidental release, is known to cause or may reasonably be
anticipated to cause death, injury or serious adverse effects to human health....” Id. § 7412(r)(5).

In short, the RMP program regulates the accidental release into the air of a specific set of
substances based on the possibility that those releases could cause fires, explosions, or acute,
catastrophic harm. This makes RMP an inappropriate program for incorporating considerations of
reducing greenhouse gas emissions.

Further, the RMP program regulates substances, and the facilities that use them, based on
the substances’ potential for fire, explosion, or acute human health effects. These criteria are the
same regardless of nearby neighborhood demographics. Under 40 C.F.R. § 68.30, risk
management plans define potential offsite impacts to nearby populations without regard to the

2 Air pollutants subject to a primary National Ambient Air Quality Standard or regulated under Subchapter VI may
be listed as a regulated substance. 42 U.S.C. § 7412(r)(3). Nor may flammable substances used or sold as fuels be
listed solely due to the potential for explosion or flammability. /d. § 7412(r)(4)(B).
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characteristics of those populations. This makes the RMP program a poor fit for applying
environmental justice principles.

A*skok

GPA Midstream appreciates the opportunity to submit these comments on the RMP program
regulations and is standing by to answer any questions that you may have.

Respectfully submitted,

W

Matt Hite
Vice President of Government Affairs

GPA Midstream Association
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