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November 13, 2023 

Re: Review of Final Rule Reclassification of Major Sources as Area Sources Under 
Section 112 of the Clean Air Act 

Dear Docket Clerk, 

 GPA Midstream Association (“GPA Midstream”) appreciates the opportunity to provide 
these comments to the U.S. Environmental Protection Agency (“EPA”) in response to its proposal 
rule, Review of Final Rule Reclassification of Major Sources as Area Sources Under Section 112 
of the Clean Air Act, 88 Fed. Reg. 66,336 (“Proposed Rule”).  

 GPA Midstream has served the U.S. energy industry since 1921 and represents over 50 
domestic corporate members that directly employ 55,000 employees that are engaged in the 
gathering, transportation, processing, treating, storage and marketing of natural gas, natural gas 
liquids (NGLs), crude oil and refined products, commonly referred to as “midstream activities.” 
The work of our members indirectly creates or impacts an additional 400,000 jobs across the U.S. 
economy. In 2022, GPA Midstream members operated over 250,000 miles of gas pipelines, 
gathered over 85 Bcf/d of natural gas and operated over 375 natural gas processing facilities that 
delivered pipeline quality gas into markets across a majority of the U.S. interstate and intrastate 
pipeline systems. 

Summary 

GPA Midstream has been advocating for the elimination of EPA’s “Once-In, Always-In” 
policy for several years. The policy was contrary to the plain language of Section 112 of the Clean 
Air Act and imposed unnecessary compliance costs and burdens even after sources implemented 
legally and practicably enforceable emission reductions. Midstream companies frequently change 
out equipment at gas gathering sites, such as stationary engines. Often, companies will install 
smaller or more efficient engines, resulting in reduced hazardous air pollutant emissions. Under 
the Once-In, Always-In policy, even with legally and practicably enforceable permit conditions, 
companies would still be burdened with significant compliance costs. Therefore, GPA Midstream 
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was pleased to see EPA discard the Once-In, Always-In policy, 85 Fed. Reg. 73,854 (Nov. 19, 
2020) (“2020 Rule”) and disappointed to see EPA propose to largely return to that policy.  

GPA Midstream recognizes that EPA is seeking to implement a compromise policy, 88 
Fed. Reg. at 66,344, however, that policy would effectively regulate “area sources,” as defined 
under Section 112, as “major sources.” This violates the statute’s plain language, impermissibly 
relies on speculation, and lacks a record basis. Further, the proposal that all reclassified sources 
have federally enforceable controls lacks a statutory basis, lacks a reasoned explanation for such a 
requirement, and contradicts D.C. Circuit precedent on the question. Accordingly, we urge EPA 
to withdraw this proposal and retain the existing rule. If EPA nonetheless proceeds to finalize the 
Proposed Rule, we ask the Agency to clarify that it will follow long-settled law and practice and 
apply the rule prospectively only – and not apply a new rule retroactively to area sources that 
followed EPA direction and reclassified since January 2018.  

I. Section 112 Prohibits the Regulation of Area Sources as Major Sources 

 A “major source” is one that “emits or has the potential to emit considering controls, in the 
aggregate, 10 tons per year or more of any hazardous air pollutant or 25 tons per year or more of 
any combination of hazardous air pollutants.” 42 U.S.C. § 7412(a)(1). Major sources are subject 
to stringent Maximum Achievable Control Technology (“MACT”) standards. Id. § 7412(d)(2). An 
“area source” is “any stationary source of hazardous air pollutants that is not a major source.” Id. 
§ 7412(a)(2). The statute regulates major sources and area sources differently under Section 
7412(d)(1). “‘Area sources’ of hazardous air pollutants are not necessarily subject to such stringent 
regulations” as major sources. Nat’l Mining Ass’n v. EPA, 59 F.3d 1351, 1353 (D.C. Cir. 1995). 
“EPA need not list all ‘categories and subcategories of area sources … and it does not have to 
establish emission standards for unlisted area sources.” Id. (citations omitted). “For listed area 
sources, EPA may choose to promulgate emission standards requiring only ‘generally available 
control technologies or management practices.’ 42 U.S.C. § 7412(d)(5). These standards can be 
less rigorous than those required for major sources under 42 U.S.C. § 7412(d)(1)” governing major 
sources. 59 F.3d at 1353-54. The Proposed Rule would impermissibly require a “major source” 
reclassifying to an “area source” to continue complying with MACT standards. 88 Fed. Reg. at 
66,343 (Proposed Rule “would require a determination that a source reclassifying from major to 
area source status will not emit beyond what would have been allowed had the source maintained 
major source status”). This proposal violates the plain language of Section 7412(d)(1) by 
subjecting area sources to the wrong emission standard.  

A. The Proposed Rule Does Not Offer a Persuasive or Permissible 
Interpretation  

  The Proposed Rule offers that treating area sources as major sources is merely an 
interpretation of the ambiguous term “considering controls” in the statutory definition of “major 
source.” 88 Fed. Reg. at 66,344. This is impermissible for at least two reasons.1  

 
1 Notably, the Proposed Rule did not invoke deference under Chevron USA, Inc. v. Natural 
Resources Defense Council, 467 U.S. 837, 842-43 (1984). This means that the Proposed Rule must 
offer more than a mere reasonable or permissible interpretation of Section 112. Nevertheless, even 
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First, the Proposed Rule effectively interprets “controls” to include a silent prohibition 
against hypothetical emission increases after reclassification. 88 Fed. Reg. at 66,342. This 
prohibition is not only absent from the statute but requiring reclassified area sources to continue 
being regulated as major sources, despite no longer meeting the statutory definition of “major 
source,” contradicts Sections 112(d)(1), (d)(2), and (d)(5). These sections require major sources 
and area sources to be regulated by different standards. Further, nothing in these sections, or other 
part of Section 112, authorize EPA to sub-categorize area sources into “original” area sources and 
“former” area sources and regulate them separately.2 Indeed, if Congress viewed Section 112 as 
prohibiting any hypothetical emission increases upon reclassification, as EPA does, then it would 
have implemented an effective prohibition on reclassification. EPA, however, previously 
conceded that there is no such a prohibition in the statute. See 85 Fed. Reg. at 73,859.   

 Second, with respect to area sources, the Proposed Rule is not “considering controls” but 
disregarding them entirely. Contrary to the statute’s obvious meaning, the Proposed Rule ignores 
the actual “controls” on individual area sources (whether these be pollution control equipment or 
legally and practicably enforceable permit terms) in favor of unnamed, hypothetical sources that 
may have “adjustable controls” allowing them to “reduce their control efficiency to reduce 
operational costs, and subsequently increase emissions in a manner that would not have been 
allowed under the major source NESHAP.” 88 Fed. Reg. at 66,342; id. at 66,343 (expressing 
concern that “every source in this hypothetical source category” could increase emissions from 
one ton per year to 9.9 tons per year). EPA must “promulgate regulations establishing emission 
standards for each category or subcategory of … area sources of hazardous air pollutants listed 
for regulation under subsection (c).” 42 U.S.C. § 7412(d)(1) (emphasis added). This precludes the 
Proposed Rule’s approach of issuing blanket changes to how all area sources are regulated, 
including those area sources never “listed for regulation” under 42 U.S.C. § 7412(c)(3), based on 
hypothetical emissions and hypothetical controls. 

 EPA cannot defend its interpretation based on a concern that a hypothetical major source 
may “reclassif[y] as an area source” and “there are not area source requirements for” that 
hypothetical source’s industry. 88 Fed. Reg. at 66,345; see also id. at 66,343 (agreeing with 
“concern” by commenters on the 2020 Rule that area source requirements are less stringent than 
major source requirements). Congress determined that major sources and area sources should be 
subject to different emission standards. 42 U.S.C. §§ 7412(d)(1), (d)(2), (d)(5). Although EPA 
may disagree, that disagreement cannot justify eliminating the distinction between major sources 
and certain area source emission standards. Further, where EPA believes that area sources are 
subject to overly lenient emission standards, or that some area source categories are not subject to 

 
under Chevron Step Two, the Proposed Rule’s interpretation would be unreasonable and 
impermissible due to its conflicts with the statutory text.  
2 The Proposed Rule claims that inventing a two-tiered regulatory scheme for area sources is 
necessary “to avoid eroding the purposes of the Act” and permissible under the Act’s “broad 
statutory purpose.” 88 Fed. Reg. at 66,344. EPA cannot create new powers for itself that are absent 
from the statutory text simply based on its view of the Clean Air Act’s purpose. See, e.g., Zadvydas 
v. Davis, 533 U.S. 678, 697 (2001) (declining to find congressional authorization for the Attorney 
General to indefinitely confine an alien despite the Attorney General’s invocation of the statute’s 
primary purpose of public safety).  
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any standards at all, it is free to consider new standards. EPA’s claim that its own regulations are 
too lenient cannot support an interpretation of the statute contrary to its text.   

B. The Proposed Rule Lacks a Record Basis 

 The Proposed Rule’s reliance on hypothetical emission increases at unnamed sources only 
demonstrates the absence of evidence supporting its interpretation. It never identifies any particular 
source types where backsliding has been a real-world concern or distinguishes between sources 
that may or may not have “adjustable controls.” The Proposed Rule states that “EPA shares the 
concerns raised by the commenters on the [2020] rulemaking that sources with adjustable controls” 
could “reclassify by reducing emissions just below the major source threshold” and then “increase 
emissions under less stringent, or nonexistent, area source regulations for a given source category.” 
88 Fed. Reg. at 66,343. However, EPA previously addressed those commenters’ concerns.3 That 
rulemaking included an “illustrative analysis of 72 source categories to provide a broad 
characterization of the potential changes in emissions for all NESHAP source categories that could 
be impacted by” the rule and identified 69 major sources that had reclassified to area sources since 
January 2018. 85 Fed. Reg. at 73,857. EPA determined that “65 source categories in the major 
source NESHAP program will either not be impacted or will not increase emissions as a result of 
the rule.” Id. Only “approximately 3.1 percent of the facilities in the [EPA] database that we were 
able to analyze could increase emissions” if they “were allowed to reduce operation of adjustable 
add-on controls.” Id. (emphasis added). Of the 69 sources that actually reclassified, “68 facilities 
have requirements in their operating permits that would continue to implement the compliance 
methods used to comply with the major source NESHAP requirements and prevent emissions 
increases.” Id. Thus, EPA found those commenters’ concerns to be largely unfounded.  

EPA now has an additional three years of data and could perform an even more robust 
analysis to determine if there is evidentiary support for its change of position. Yet, the Proposed 
Rule not only fails to address the facts and analyses presented in the 2020 Rule but it presents no 
new facts or analyses at all, electing to rely on hypotheticals instead. Although EPA may change 
its position, it may only do so with “a reasoned explanation … for disregarding facts and 
circumstances that underlay … the prior policy.” FCC v. Fox Television Stations, Inc., 556 U.S. 
502, 515 (2009). The Proposed Rule has not complied with this requirement and cannot do so 
through thought experiments involving unidentified or generic source categories.  

At the very least, there is no record support for applying the Proposed Rule to all source 
categories generally or to the midstream industry in particular.  Midstream equipment typically 
does not use the type of “adjustable controls” that the Proposed Rule addresses. 88 Fed. Reg. at 
66,342 (speculating that “sources with adjustable controls” can increase emissions through 
reduced control efficiency). Not only do midstream facilities often use emission controls for both 
hazardous and criteria air pollutants, preventing an owner or operator from decreasing control 
efficiency, but midstream facilities generally use low-emitting or high-efficiency equipment 

 
3 GPA Midstream’s comments on the 2020 Rule criticized commenter predictions of how 
hypothetical sources could potentially increase emissions as lacking any actual data or analysis 
and for failing to understand owner and operator incentives. See GPA Midstream Comments (Sept. 
24, 2019), EPA-HQ-OAR-2019-0282-0294 at 2-3. We incorporate those comments here by 
reference.  
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without little or no adjustability. There is no basis for the Proposed Rule to assume that midstream 
facilities would increase emissions given existing permit requirements and equipment design.  

And, contrary to the Proposed Rule’s speculations, the 2020 Rule incentivizes owners and 
operators to reduce emissions, not increase them, especially when existing equipment emissions 
are near the minor source threshold. Investment in higher-efficiency, lower-emitting equipment 
cannot be justified solely on environmental grounds when it will not reduce compliance burdens, 
such as reducing testing, monitoring, recordkeeping, and reporting requirements.4 Thus, the 
Proposed Rule’s continued regulation of reclassified area sources as major sources eliminates any 
incentive to reduce actual emissions through equipment replacement.   

II. The Proposed Rule’s Federal Enforceability Requirement is Unsupported by the 
Statute, Contrary to D.C. Circuit Caselaw, and Lacks a Reasoned Explanation 

 The Proposed Rule would interpret the term “controls” in the statutory definition of “major 
source” as requiring “federally enforceable” limitations on a source’s potential to emit when 
reclassifying as an area source. 88 Fed. Reg. at 66,343-44; see also 42 U.S.C. § 7412(a)(1) 
(defining “major source” as “any stationary source … that emits or has the potential to emit 
considering controls, in the aggregate, 10 tons per year or more of any hazardous air pollutant or 
25 tons per year or more of any combination of hazardous air pollutants.”). This is EPA’s fourth 
attempt at requiring all “controls” on a source’s potential to emit to be federally enforceable. See 
45 Fed. Reg. 52,676 (Aug. 7, 1980) (Requirements for Preparation, Adoption, and Submittal of 
Implementation Plans; Approval and Promulgation of Implementation Plans); 54 Fed. Reg. 27,274 
(June 28, 1989) (Requirements for the Preparation, Adoption, and Submittal of Implementation 
Plans; Approval and Promulgation of Implementation Plans); 59 Fed. Reg. 12,408 (Mar. 16, 1994) 
(National Emission Standards for Hazardous Air Pollutants for Source Categories: General 
Provisions); see also Nat’l Mining Ass’n v. U.S. EPA, 59 F.3d 1351, 1363 (D.C. Cir. 1995) 
(discussing related litigation, settlements, and judicial stays). Despite extensive guidance from the 
D.C. Circuit, the Proposed Rule adopts an interpretation of “controls” that is unsupported by the 
statute, contrary to National Mining Association, and lacking a reasoned explanation.   

A. National Mining Association Precludes the Proposed Rule’s Federal 
Enforceability Requirement 

 The Proposed Rule effectively adopts the same position that the D.C. Circuit rejected in 
National Mining Association: that “controls” cannot be considered effective unless they are 
federally enforceable. 88 Fed. Reg. at 66,346. Although the Proposed Rule portrays National 
Mining Association as holding only that EPA failed to fully explain its reasoning, id., a closer 
review of that decision demonstrates that the D.C. Circuit’s interpretation of Section 112 imposes 
a very high hurdle on any federal enforceability requirements.  

 In that case, the Chemical Manufacturers’ Association challenged EPA’s interpretation that 
the term “controls” was ambiguous and that it could reasonably require federal enforceability 

 
4 Contrary to the Proposed Rule’s assumption, the midstream industry’s financial incentive for 
reclassification to area sources is primarily a reduction in costly testing and paperwork 
requirements, not a desire to “reduce control efficiency.” 88 Fed. Reg. at 66,342. Reducing control 
efficiencies, even when possible, comparatively little cost reduction. 
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under Chevron USA Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). 59 F.3d 
at 1362. In fact, EPA’s position in National Mining Association is largely the same as that taken 
in the Proposed Rule: that “requiring federal enforceability [is] the sine qua non for crediting 
operational restraints.” Id. at 1362-63. But what EPA could not explain then, and the Proposed 
Rule does not explain now, is “why a state’s or locality’s controls, when demonstrably effective, 
should not be credited in determining whether a source subject to those controls should be 
classified as a major or area source.” Id. at 1364. The National Mining Association decision did 
more than merely invite EPA to explain its position further. It clearly rejected EPA’s “rather 
strained interpretation of the statute based on what appears to be only its unwillingness to evaluate 
any state or local controls that are not federalized.” Id. Thus, the court held that a federal 
enforceability interpretation was unlawful under Section 112 because EPA “refus[ed] to credit 
controls imposed by a state or locality even if they are unquestionably effective.” Id. at 1364. 

 Here, the Proposed Rule never addresses the issues identified in National Mining 
Association. It states that ensuring enforcement “by the federal government and citizens, in 
addition to state and local permitting authorities, are more likely to ensure compliance.” 88 Fed. 
Reg. at 66,346. Thus, the Proposed Rule returns EPA to its position in National Mining 
Association: state and local controls alone are not effective even when “controls imposed by a state 
or locality … are unquestionably effective.” 58 F.3d at 1364. The Proposed Rule even admits “that 
state and local enforcement can be effective for ensuring compliance with PTE limits.” 88 Fed. 
Reg. at 66,346. Yet, just as in National Mining Association, the Proposed Rule declines to 
acknowledge “state or local controls that are not federalized,” 59 F.3d at 1364, because “citizen 
enforcement is another important component of federal enforceability” and “[t]here is considerable 
variability for citizens to participate in the state and local enforcement of permit terms and other 
measures to limit emissions across state and local jurisdictions.” 88 Fed. Reg. at 66,346; see also 
id. (“Whereas Congress granted considerable enforcement authority to citizens under the CAA … 
the ability of citizens to participate in state- and local-only enforcement proceedings is, generally 
speaking, very limited.”). National Mining Association already rejected this rationale, holding that 
EPA’s desire for uniformity in enforcement does not “suggest that Congress necessarily intended 
for state emissions controls to be disregarded” or “that EPA assume the administration and 
enforcement of all governmental efforts at emissions limits.” 59 F.3d at 1365.5  

B. Even if National Mining Association Allowed the Federal Enforceability 
Requirement, EPA Has Not Provided a Valid Rationale for One 

 To the extent that National Mining Association held open the door for federalizing the 
enforcement of all controls so long as EPA could provide a valid rationale, the Proposed Rule fails 
to provide one. Since at least 1995, EPA has recognized state-only and local-only controls so long 
as they were legally and practically enforceable. 88 Fed. Reg. at 66,340. After nearly 30 years, the 

 
5 The Proposed Rule also claims that, were EPA to attempt to enforce a state-only or local-only 
provision, there would be “significant burdens on the EPA.” 88 Fed. Reg. at 66,347. However, this 
is just another version of EPA’s desire to federalize all controls. As National Mining Association 
held, the “controls” under Section 112 need only be “effective.” 59 F.3d at 1362. The Proposed 
Rule provides no explanation as to why the statutory term “controls” should mean that EPA must 
be able to enforce those controls itself in federal courts instead of state or local agencies being able 
to enforce those controls in state or local courts.  
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Proposed Rule asserts that this approach is now inadequate but offers no data, studies, or even 
anecdotes to support of its change in position. Instead, the Proposed Rule cites “EPA’s heightened 
concerns surrounding reclassified sources” without providing any further explanation (i.e., 
evidence that state-only or local-only controls are commonly ineffective for reclassified sources). 
The absence of a reasoned explanation is even more conspicuous in light of the Proposed Rule’s 
determination that only “sources that reclassify from major to area source status, would need to 
take federally enforceable limitations on [potential to emit (“PTE”)] as a condition of 
reclassification” while “all other NESHAP sources would continue to be governed by the general 
PTE definition under 40 CFR 63.2 which does not require federal enforceability.” Id. at 66,346. 
The Proposed Rule never explains why state-only and local-only PTE limitations are effective 
except when a major source reclassifies. EPA cannot create a federal enforceability standard only 
for reclassification PTE controls without providing the necessary “reasoned explanation” for 
abandoning nearly 30 years of a contrary policy. See Fox Television Stations, Inc., 556 U.S. at 515. 
GPA Midstream strongly recommends that EPA decline to finalize its proposal to require federally 
enforceable controls for reclassified area sources. 

III. If Finalized, the Rule Should Have Prospective Effect Only 

 The Proposed Rule would apply retroactively to any area source that reclassified since 
January 25, 2018, 88 Fed. Reg. at 66,348, but the Proposed Rule does not identify anything in the 
Clean Air Act authorizing retroactive effect, does not consider how owners and operators have 
relied on the January 25, 2019 Wehrum Memo, and does not provide any explanation for why the 
rule should have retroactive effect.  

 First, it is well established that “[r]etroactivity is not favored in the law. Thus, 
congressional enactments and administrative rules will not be construed to have retroactive effect 
unless their language requires this result.” Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 
208 (1988). The Proposed Rule does not identify anything in Section 112, or the Clean Air Act 
generally, that would authorize any final rulemaking to have retroactive effect.  

 Second, even if EPA had the authority to retroactively change how reclassified sources are 
regulated, the Proposed Rule neither discusses the reliance interests engendered by the Wehrum 
Memo nor provide an explanation for retroactive effect. See Fox Television Stations, Inc., 556 U.S. 
at 515 (“a more detailed justification” is required an agency’s “prior policy has engendered serious 
reliance interests that must be taken into account.”). Instead, the Proposed Rule seeks comments 
on whether the Proposed Rule should have retroactive effect and, if so, how state agencies can 
implement the requirements of the Proposed Rule retroactively. 88 Fed. Reg. at 66,348. EPA 
cannot simply propose to retroactively apply changes to how area sources are regulated and ask 
for commenters to supply the required “detailed justification.”    
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*** 

 GPA Midstream appreciates the opportunity to submit these comments on the Proposed 
Rule and is standing by to answer any questions that you may have.  

 

Respectfully submitted, 

  

Matt Hite 
Vice President of Government Affairs 
GPA Midstream Association 

 




